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Output 8:  Native Title, $2 769 000 - 
Mr BARNETT:  This is arguably the most important session of the Estimates Committee.  I have a line of 
questioning of the Treasurer which relates to the structure of the budget, revenues and expenditures and the 
assumptions implicit within the budget.  That line of questioning will take about an hour to an hour and a half.  
This presents the one opportunity for the Opposition to challenge, investigate and scrutinise the budget.  Mr 
Chairman, I am interested to know how you intend to manage that, because it is the only opportunity to 
scrutinise the Treasurer.  

The CHAIRMAN:  As long as the questions are supplementary in nature and address specific points and relate to 
specific items of appropriation -  

Mr BARNETT:  This is the whole structure of the budget, and it is conventional that the Treasurer be 
accountable for the structure of his budget.  This is the only opportunity for that scrutiny in the Parliament. 

The CHAIRMAN:  I acknowledge that, and I am very aware of it.  The Leader of the Opposition will certainly 
be given that opportunity. 

Mr RIPPER:  On the same point, I imagine that other members of the committee will also want their rights 
respected.  If the Leader of the Opposition is suggesting that he has a line of questioning that will take an hour, 
he must acknowledge that other members of the committee may wish to ask questions, and he will have to take 
his turn.  

Mr BARNETT:  It has never happened before. 

[3.10 pm] 

The CHAIRMAN:  It is worth my taking further advice on this.  Leader of the Opposition, I go back to my 
original statement.  You will certainly be given, hopefully to the level of satisfaction you require, the opportunity 
to ask substantial questions, but I am not prepared to accept the concept of putting an hour’s time limit on it.  
You will certainly be given plenty of opportunity.   

Mr BARNETT:  Mr Chairman, it is your job to chair the committee.  I do not question that.  The convention in 
this Parliament would normally be that the Leader of the Opposition have the opportunity to scrutinise the 
budget.  I do not seek any exclusive right, but I anticipate that accountability would require the Treasurer to be 
essentially answerable to me for the next hour and a half.  There is no firm rule, but that is what happens 
generally in this Parliament. 

The CHAIRMAN:  I cannot give you that commitment, Leader of the Opposition. 

Mr BARNETT:  It is up to the Treasurer whether he will be genuinely accountable to the Parliament.  It is his 
call, not your call, Mr Chairman.  

Mr BOWLER:  It is also up to us to ask questions.   

Mr BARNETT:  I am not saying that other members cannot ask questions, but it is for the Treasurer to be 
accountable to the Parliament.  That will depend on how the Treasurer treats this session.   

Mr RIPPER:  I am prepared to extend the same courtesy to the Opposition as it extended to me when I was the 
opposition spokesperson on education and managed one question in seven to the then Minister for Education 
who is now the Leader of the Opposition; in fact, I am prepared to go beyond that and answer many more 
questions than that. 

The CHAIRMAN:  I am prepared to start.  I will not give any guarantees about the time, but I am conscious of 
the points that the Leader of the Opposition has made. 

Mr BARNETT:  Why has the budget for the native title unit in the Premier’s office increased from $1.8 million 
to $2.7 million?  Given that the Labor Party campaigned on reducing the cost of litigation and negotiation on 
native title, why is there such a significant increase in the budget? 

Mr RIPPER:  That is a good question.  The entire native title budget of the Government is not reflected in this 
output.  Obviously, when the Government is involved in litigation over native title, there are expenses through 
Crown Law as well.  Under the previous Government, expenses through Crown Law over the years from 1993-
94 to 2000-01 amounted to $20.5 million.  We seek to reduce those expenses through our approach to native 
title.  We also seek to do away with proposed expenditure for the state native title tribunal.  Money was set aside 
in forward estimates for the native title tribunal - as I recall, about $4.8 million a year.  Since we are not 
proceeding with the state native title tribunal, we can save on that money. 

With regard to the increase, I am advised that some funds previously considered to be capital have now been 
treated as recurrent in this budget.  I doubt that there is any increase in the recurrent operating costs of the native 
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title unit, but some moneys that were previously considered capital have been put into the recurrent budget, 
resulting in the apparent increase of that budget. 

Mr BARNETT:  I think it is a real increase.  The Treasurer cannot pretend that an increase from $1.8 million to 
$2.7 million is some sort of notional increase because of changes in accounting procedures.  What is the increase 
in the number of full-time equivalents in the unit? 

Mr RIPPER:  My advice is that it is an amalgamated figure which takes into account both recurrent expenses and 
expenditure previously classified as capital.  Although I am prepared to consult my advisers on whether there is 
any real increase, I very much doubt that there is. 

Mr THURTELL:  Parliament previously appropriated a figure growing from $1.1 million for outgoing years 
under the capital works program.  A proportion of it was unspent in the last financial year.  That has been rolled 
over.  Therefore, the $1.8 million is an amalgamation of $1.15 million previously allocated by Parliament and a 
rollover of unspent funds.   

Mr BARNETT:  How many FTEs are in the unit for 2001-02? 

Mr RIPPER:  I am advised that 7.5 FTEs are currently employed in the native title unit. 

Dr FIELD:  The establishment in the previous unit was for 10 FTEs. 

Mr BARNETT:  The Labor Party’s written policy is that there is scope for Western Australia to save money on 
expensive litigation by negotiating the settlement of native title applications by consent.  Do people working in 
the native title unit have authority to negotiate consent arrangements that include arrangements, obligations or 
commitments in respect of minerals or water entitlements, and have any such agreements been reached? 

Mr RIPPER:  The State’s clear position on native title rights in minerals is that there are no rights.  With regard 
to claims negotiations, proposals for negotiating positions with regard to particular claims are brought to the 
cabinet standing committee on native title.  The decisions of that cabinet standing committee are subject to 
ratification by Cabinet.   

Mr BARNETT:  Is it not the case that in some of the recent negotiations, various arms of government have 
negotiated agreements - I concede they might not have been adopted - which did extend into mineral and water 
entitlements? 

Mr RIPPER:  No.  With regard to the Tjurabalan negotiation which was ratified by the federal court, the 
determination is that there are no native title rights in minerals, but among native title parties there is a hope, 
which I think is not justified, that the High Court’s decision on the Miriuwung-Gajerrong appeal will alter the 
law on mineral rights.  They do not want their position to be compromised if the High Court alters the law.  They 
are saying that they could be the only people with no native title in minerals were the High Court to make that 
change in the law.  The State’s position is that there are no native title rights in minerals.  We expect the High 
Court to confirm that position.  However, in the Tjurabalan determination arrangements to secure agreement, the 
State agreed that should the High Court change the law, the parties to the determination would be prepared to 
have the determination reopened so that the question of mineral rights could be reargued.  In that circumstance, 
the State would again argue that there are no native title rights in minerals. 

The State’s position on the question of native title rights in water is that there are no native title rights in flowing 
or subterranean water.  There are, again, hopes among some native title parties that the High Court will alter the 
law on that matter.  That matter has been left aside to pursue agreement.  The parties have inserted a clause in the 
determination to the effect that the only native title rights in flowing or subterranean water are those that exist at 
law; in other words, we each maintain our view of the law and in due course the courts will decide on the law.  I 
expect they will decide that there are no native title rights applying to subterranean water. 

[3.20 pm] 

Mr BOWLER:  I congratulate the Deputy Premier on the significant increase in native title expenditure.  Native 
title and its resolution are important in the goldfields.  Mining companies there are hoping this increase - 

Mr BARNETT:  I think the minister was claiming it was a decrease. 

Mr BOWLER:  It is an increase in the budget of $2.7 million in real terms.  If one removes the legal fees that 
were wasted by the previous Government, there will probably be a decrease. 

Will the Deputy Premier provide a full list of anthropologists and historians employed by the Government in the 
examination of native title applications for the 2000-01 financial year?  Will he also indicate the amounts they 
were paid and the means by which they were appointed?  Was a tender process established? 
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Mr RIPPER:  Those are very good questions.  I cannot provide the information now but I give a commitment to 
provide it as supplementary information.  It is important that the Parliament and the public have access to 
information about who are making judgments on anthropological matters associated with native title and what 
are their payments. 

I have some information that indicates significant expenditure has occurred in that area.  The expenditure on 
consultant anthropologists and historians in the eight years that the State Government has been dealing with the 
matter was: 1993-94, $76 900; 1994-95, $121 500; 1995-96, $140 000; 1996-97, $254 800 - I am rounding off 
the figures; 1997-98, $326 200; 1998-99, $258 900; 1999-2000, $304 200; and in the past financial year until 31 
March, $345 200.  There has been, therefore, significant expenditure on anthropologists.  I will get that 
information for the member. 

Mr BOWLER:  I ask a supplementary question.  Will the Deputy Premier provide information on outside briefs 
to non-government legal counsel employed in the 2000-01 financial year on native title litigation?  How much 
were they paid and by what means were they appointed? 

Mr RIPPER:  Again, there was obviously significant expenditure on legal matters, particularly under the 
previous Government, which expenditure we want to curtail.  Without referring to the individual figures for the 
same years in which I outlined the figures for the consultant anthropologist and historians, I can say that 
$3.4 million was spent on private legal services and private lawyers.  I will provide that list to the member by 
way of supplementary information. 

Mr BARNETT:  As a point of clarification, will the Deputy Premier provide a full list of payments to Aboriginal 
groups for anthropological services? 

Mr RIPPER:  In the past eight years? 

Mr BARNETT:  Yes, for the same period. 

Mr RIPPER:  I do not see any reason why that should not happen.  The Commonwealth Government is the main 
source of funding for native title representative bodies.  However, the previous State Government provided 
$300 000 to the Yamatji Land and Sea Council and there was a payment of $250 000 associated with the 
Spinifex Desert determination.  Although the Commonwealth has principal responsibility for funding native title 
representative bodies, some state payments are made.  Earlier we discussed the capital matters that were rolled 
into recurrent funding.  The purpose of that capital funding - now recurrent - is to provide a capacity to make 
grants to facilitate native title negotiations and to implement related issues. 

Mr COWAN:  It is claimed in output 8 that the department provides coordination of negotiations on native title 
claims.  Can the Deputy Premier give some substance to that?  I shall give two examples about which he might 
care to give that substance.  Much of the land on which the Nyoongah people reside is effectively freehold; 
therefore, native title has been extinguished.  However, there are still a great number of claims in that part of 
Australia where a great number of non-mining activities take place.  I have not witnessed any evidence of the 
coordination of the Nyoongah people’s claims in that region and I want reassurance that work is being done 
there.  To be more specific, there may be an increased level of activity in areas such as Ravensthorpe.  I am not 
talking about the mining activity of the Ravensthorpe nickel operation but about the necessary infrastructure that 
would need to be put in place were there to be a resident population in the Ravensthorpe-Hopetoun region.  On 
most occasions when applications are made, either the local government body or the companies involved are told 
by the government agency that their applications are held up because of native title considerations and that no 
native title clearance has been given.  Can the Deputy Premier give evidence of, first, his direct negotiations with 
indigenous people, and, second, what he has done to deter other government agencies from using the excuse that 
no native title clearance has been given and that the particular project therefore cannot proceed? 

Mr RIPPER:  I believe the member for Merredin might have lumped together issues related to settlement claims 
and approvals for development proposals.   

Mr COWAN:  No, I did not. 

Mr RIPPER:  I shall start first with claims.  The native title unit met with the Noongar Land Council and the 
National Native Title Tribunal to explore the possibility of mediated settlement of these claims.  I met with a 
group of claimants at Success Hill early in the life of the Government to discuss their application for an 
adjournment of the case to give them more time.  The Government agreed to support that adjournment 
application before the Federal Court. 

The parties, with the assistance of the National Native Title Tribunal, have finalised a mediation protocol for 
south west claims, which provides for regular meetings between the parties facilitated by the National Native 
Title Tribunal, confirmation of the areas subject to claim and identification of areas of particular interest to 
claimants.  The State will assist the resolution of those matters, for example, through the provision of 
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information on existing tenure so that it is clear to everyone the areas that are and are not potentially subject to 
claim. 

Various Government agencies have responsibility for pursuing development proposals in the second set of 
issues.  Within the Department for Planning and Infrastructure, for example, the former Department of Land 
Administration people pursue land titles matters.  The Department of Mineral and Petroleum Resources pursues 
issues related to the issuing of minerals tenements and so on.  That is the situation the Government inherited.  
There is scope for better coordination within government of our approaches to the negotiation of these 
development proposal issues.  It concerns me that there is not sufficient central control and awareness of what 
different government agencies are doing with native title issues. 
[3.30 pm] 
Mr COWAN:  Does that effectively mean that to date there has been no change to the way in which the policy 
on native title clearances is administered? 
Mr RIPPER:  No.  Obviously, we are pursuing a different policy on native title claims.  We are focusing on 
negotiation and agreement making, not on litigation.  We have commissioned a review into our native title 
negotiating position and processes to support that focus on agreement making.  With development proposals, we 
are also seeking a better result for developers, and that is what the technical task force on minerals titles is about.  
The draft reports of both groups have been put out for public comment.  The report regarding the issuing of 
minerals tenements is out for public comment, and the Government expects to receive a final report fairly soon.  
It can then consider its response.  We are trying, on the one hand, to improve the way in which we negotiate 
native title claims, and, on the other hand, to improve processes by which developers get approvals for their 
proposals under native title law. 

Mr COWAN:  I go back to my original question.  Can the Deputy Premier give me some evidence that he is 
doing something about that?  What changes in process have been implemented to do that? 

Mr RIPPER:  There are a number of examples.  The native title unit holds regular monthly meetings with 
government agencies involved with the processing of native title issues.  The cabinet standing committee on 
native title also provides an opportunity for relevant ministers to be involved in discussions on native title issues.  
For example, the Minister for State Development is a member of that cabinet standing committee.  He and I have 
been cooperating on native title issues with regard to Ord stage 2.  I have been to that area.  I have met with the 
Kimberley Land Council and with Ben Ward to discuss the Ord stage 2 development.  I have had discussions 
with the Minister for State Development’s negotiator on this matter, Mick Dodson. 

Mr COWAN:  I think the short answer is no. 

Mr RIPPER:  We are seeking to exercise that coordination and leadership role with native title.  I will give a 
third example.  An officer of the native title unit is involved with the Department of Conservation and Land 
Management, looking at the resolution of issues related to the Purnululu National Park. 

Mr COWAN:  I still think the answer is no. 

Mr BARNETT:  The Deputy Premier referred to Ord stage 2.  Has the Government honoured the commitment of 
the previous Government to make some 20-odd living areas available on - I forget the exact term that was used 
for the title - an unalienable freehold title for those communities? 

Mr RIPPER:  One thing that concerned me about Ord stage 2 was that not much progress appeared to have been 
made with the negotiations.  The Government has adopted a negotiating position on Ord stage 2.  That 
negotiating position has been communicated to the Kimberley Land Council and the claimants.  We continued 
with the Leader of the Opposition’s admirable appointment of Mick Dodson to conduct the negotiations.  That 
was a good appointment.  The Government wants to make more progress on those negotiations.  As part of the 
effort to make some progress, I got together in a conference room in my office the people from the office of 
major projects and representatives of the Kimberley Land Council and the Northern Land Council, and we 
discussed the outstanding issues.  Regrettably, at that time, which was perhaps four months ago, the 
representatives agreed that 27 outstanding issues had not been resolved. 

I have further advice here.  The negotiators have met with the KLC and spoken to Northern Land Council 
representatives to convey the Government’s revised strategy on resolving Aboriginal issues surrounding the 
proposed Ord stage 2 developments.  It is anticipated that the heads of agreement will be signed in September or 
October, and in-principle support will be given to the package of benefits for Aboriginal people under the 
Miriuwung-Gajerrong Ord stage 2 development agreement by 31 December 2001.  The KLC is presently 
seeking instructions from the Miriuwung-Gajerrong people on the Government’s proposal. 

Mr BARNETT:  I think the Deputy Premier misunderstood my question.  I was not talking about the economic 
benefits package, which I agree has a long way to go in negotiation.  Only some of the bare principles have been 
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agreed.  However, I asked specifically about the 22 identified living areas.  They were identified on the map by 
DOLA, and signed agreements were also entered into by DOLA and the representatives of the living area 
communities.  Indeed, I was a party to many of those signing events that took place over the past two years.  
Therefore, the area, and the people who will have title to the land, have been clearly identified.  The area is 
designated on maps.  The form of title was agreed.  Essentially, that process was completed towards the end of 
last year. 

Mr RIPPER:  The actual decision on that matter states that the Government should confirm that it is prepared to 
expedite the living areas and Yardungarll lease-M2 buffer grants upon advice from the KLC to the legal entity or 
entities that will hold the titles. 
Mr BARNETT:  Yes, that is correct. 
Mr RIPPER:  If that answers the Leader of the Opposition’s question, I am happy.  However, if he would like 
further information, I am prepared to provide that. 
Mr BARNETT:  No.  It was a long and tortuous process.  Essentially, the areas, and the people who will live in 
them, have been identified.  There was the issue of how the title was held, so that it could not be sold or lost in 
some way.  Essentially, that was the way it was to be done through the broader communities.  The Miriuwung-
Gajerrong people were represented by the KLC.  However, the areas and the people were clearly identified.  I 
was involved in that process over a three-year period.  I would hate to see it fall apart, because it took a long time 
to get to the stage of identified areas and identified people. 
Mr RIPPER:  I do not think the Leader of the Opposition had a bad approach towards stage 2.  It must have been 
difficult, given that the Government of which he was a part was fighting tooth and nail the same people’s claim 
to native title in both the Federal Court and the High Court.  That must have bedevilled the negotiations to a 
certain extent.  However, the Leader of the Opposition was, by and large, on the right track, and we have 
continued with the appointment of his negotiator. 

Mr BARNETT:  In any case, I hope it is continuing. 

Mr BOWLER:  There is no doubt that the attitude of the mining industry towards native title has changed 
dramatically in the past couple of years.  It has changed from one of total opposition and fear to one of 
acceptance, particularly of the present Government’s attitude and policy towards it.  With that in mind, how does 
Western Australia’s native title unit compare with, say, the Queensland Government’s unit? 

[3.40 pm] 

Mr RIPPER:  I thank the member for Eyre for his question.  I would very much like to have the resources that 
are available in Queensland.  What has been done in Queensland is interesting.  Queensland has brought over the 
legal and anthropological resources that are now in our Crown Solicitor’s Office and essentially put all the 
people associated with native title into one unit, so that there is a centralised, coordinated unit.  There are almost 
50 people in that unit.  They are making significant progress on settling native title claims; their record is much 
better than the record in Western Australia.  With a new Government and a new approach, we hope to emulate 
Queensland’s achievements in settling native title claims.  The Queensland Government has an interesting 
model.  That model is being considered and aspects of it will be used in our operations.   

Mr BOWLER:  Given the large number of native title claims in Western Australia that are programmed for trial 
in the Federal Court of Australia, how will the State Government find the time and resources to pursue 
mediation? 

Mr BIRNEY:  To which page is the member for Eyre referring?   

The CHAIRMAN:  The member for Kalgoorlie is correct.  The member for Eyre should indicate a section of the 
budget to which we can refer. 

Mr BOWLER:  I am referring to the items under output 8 on page 91 which concern the coordination of 
negotiations of native title claims and of the Government’s handling of projects and initiatives affected by the 
Native Title Act 1993. 

Mr RIPPER:  One hundred and twenty-eight Western Australian native title claims are filed with the Federal 
Court.  The Government has a significant problem because a large number of cases have gone down the 
litigation stream and are listed for trial.  Forty-six claims are programmed for trial.  Decisions must still be made 
on all other claims.  This matter has caused the Government some difficulty.  The Federal Court has a 
demanding timetable.  This Government would prefer to negotiate or mediate some of the matters that had gone 
to litigation as a result of the approach taken by the previous Government.  Once a matter is in the hands of the 
Federal Court and a Federal Court judge has been allocated to the case, it is sometimes difficult to get sufficient 
time to conduct a negotiation or mediation.  Native title representative bodies and the Government have been 
forced to prepare for litigation while conducting negotiations.  This matter has been raised with the Federal 
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Court.  I attended a Federal Court users conference yesterday and made a presentation in which I pointed out that 
there had been a change in government, that there would be a new approach and that everyone involved in the 
native title system needed to agree on priorities.  I also said that it would be helpful if the Federal Court made 
allowances for the Government’s new focus on negotiation and allowed the adjournment of some cases in which 
all parties had agreed that negotiation was the way forward.  This area has some difficulties, but we are taking all 
possible steps to negotiate the claims and to do so in an orderly manner.   

Mr BOWLER:  During the election campaign, a promise was made to appoint 11 extra officers to the then 
Department of Minerals and Energy to process mining tenements.  That was changed.  The Government has 
appointed 11 people, but at the behest of the mining industry, some of that funding was redirected so that the 
bottleneck was not moved from that department, but was spread across the whole gamut.  Can the minister 
comment on those matters? 

Mr RIPPER:  We gave a promise to appoint 11 additional case managers in the then Department of Minerals and 
Energy to assist with negotiating the issue of minerals titles.  The allocation was for $2.86 million over four 
years.  We intend to maintain that $2.86 million allocation over four years.  However, I referred that matter to 
the Technical Taskforce on Mineral Tenements and Land Title Applications.  The task force has advised that 
there are more effective ways to use that money than by simply appointing a further 11 case managers.  It 
suggested that the additional staff should be spread across the department and native title representative bodies, 
and across a variety of regions, to get a better outcome for the expenditure of taxpayer dollars.  I am inclined to 
take the advice of the technical task force because it has representatives from the mining industry.  Those people 
are vitally concerned with this issue.  It also has representatives from the native title land councils.  If all the 
parties to the native title system join together to suggest that although the intent of the Government’s 
commitment is admirable, the money could be better spent, I am inclined to take that advice.  After all, we are 
interested in a pragmatic outcome that will deliver speedier issuing of minerals titles.   

Mr BOWLER:  Is the minister aware whether the mining representatives on the task force opposed or supported 
that redirection? 

Mr RIPPER:  Mr Thurtell has been involved with the workings of the committee.  He advises that the mining 
industry representatives agreed with that approach. 

Mr BIRNEY:  Were the mining industry representatives on that committee from the Kalgoorlie area or from 
elsewhere in the State? 

Mr RIPPER:  The two mining industry representatives were Mr Lloyd Jones from Croesus Mining NL and Mr 
John Millikan from Anglogold Australia Ltd.  Mr Bill O’Donnell from the Amalgamated Prospectors and 
Leaseholders Association of Western Australia was also on the task force.  I consulted with the Association of 
Mining and Exploration Companies and the Chamber of Minerals and Energy of Western Australia on the 
appointment of the mining representatives to the task force.  I am advised that Mr Jones and Mr O’Donnell are 
based in Kalgoorlie. 

Mr BOWLER:  I was going to say that Mr Jones and Mr O’Donnell are from Kalgoorlie, but the Treasurer stole 
my thunder.  I have one further question, which relates to dot point six on page 92 of the Budget Statements.  
Will the Government maximise the mediation effort by using the resources of the National Native Title 
Tribunal? 

Mr RIPPER:  The National Native Title Tribunal has significant resources and we are making the maximum 
possible use of those resources to assist in the negotiating effort.  I am pleased that the National Native Title 
Tribunal has been working cooperatively with the Government.  For example, the Technical Taskforce on 
Mineral Tenements and Land Title Applications is chaired by Mr Bardy McFarlane, who is a member of the 
National Native Title Tribunal.  His ability to secure consensus across a variety of interest groups is a valuable 
asset to the work of that task force. 

[3.50 pm] 
 


